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IN THE HIGH COURT OF LESOTHO 
(HELD AT MASERU) 

         CONS CASE NO/13/2018 
 
In the matter between; 
 
CHIEF JUSTICE NTHOMENG MAJARA                          APPLICANT 
 
AND  
 
THE PRIME MINISTER                 1ST RESPONDENT 
MINISTER OF LAW AND CONSTITUTIONAL AFFAIRS                  2ND RESPONDENT 
ATTORNEY GENERAL       3RD RESPONDENT 

 
APPLICANT’S HEADS OF ARGUMENTS 

 
 

          

        In the matter of interim relief 

INTRODUCTION  

 

1 The applicant is the Chief Justice of the Kingdom of Lesotho. The respondents 

are the Prime Minister, Minister of Law and Constitutional Affairs and the 

Attorney General. The first respondent purporting to act in terms of section 

121(3) and (7) of the Constitution of Lesotho addressed to the applicant a letter 

annexed to the papers marked “MN4”. 1 

 

                                                
1 see page 59 - 61 of the record 
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2 In this annexure the first respondent seeks to activate the machinery set out in 

the Constitution for the investigation of allegations set out in the annexure. We 

shall revert to these allegations later in these heads of argument. The letter 

calls upon the applicant simultaneously to show cause why the first respondent 

may not represent to the King that the question of removing the Chief Justice 

ought to be investigated and why the Chief Justice should not be suspended 

pending finalization of the investigation by a tribunal set up in terms of section 

121 (5) of the Constitution.   

 
 

3 We submit, even at this early stage, that the lumping together of these two 

steps reflects an incorrect understanding of the procedure set out in the 

Constitution. It would have been proper for the first respondent to consider the 

representations in relation to why an investigation was unnecessary, and only 

if he was not convinced could he call upon the applicant to show cause why 

she should not be suspended.  Indeed the two aspects are dealt with separately 

under different subsections of section 121. Suspension becomes permissible 

only after the matter has been referred to the tribunal under section 121 (7).   

 

4 The fact that the Prime Minister already seeks representations in relation to 

suspension before he could apply his mind to the representations on whether 

investigations were necessary into the conduct of the applicant prima facie, is 

an indicator that the Prime Minister has already made up his mind of the need 

for suspension even before he could consider representations on the issue of 
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investigations. That is not lawful. The court will be asked to bear this fact in 

mind in considering whether interim relief should be granted, and we submit it 

favours the granting of such relief. 

 
 

5 The Chief Justice responded to annexure “MN4” by her letter of the 2nd May 

2018 annexed to the papers “MN5”  2.  In the letter the Chief Justice sought 

further particulars from the Prime Minister to enable her to meaningful respond 

to the allegations. Significantly the Prime Minister neither acknowledged receipt 

of the letter nor did he supply the requested particulars until the seven (7) days 

he had given to the applicant had run out. A significant factor alluded by the 

Chief Justice was the fact that the letter had been leaked to the media and 

published in the Sunday Express of the 29th April 2018. The Chief Justice 

expressed her disappointment and concern that such a matter was leaked to 

the media due to its sensitivity, and most importantly confidentiality. This fact 

of leaking the letter and its publication is significant in that the initial conduct of 

the Government of Lesotho, through the second respondent was to issue a 

public statement which effectively insulted the Chief Justice labeling her as 

corrupt  and a criminal 3  

 
 

6 The significance of the publication of allegations of criminality against the Chief 

Justice and subsequent leak of complaints from the Prime Minister referring 

among others to the same facts which led the Minister to insult the Chief Justice 

                                                
2 See pages 62 – 65 of the record 
3 See pages 45 – 48 of the record  
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is that it shows a pattern of behavior on the part of the Government to damage 

the reputation of the Chief Justice in public. The application contends that these 

are violations of applicant’s rights contained in section 19 of the Constitution. 

This fact also is relevant in favour of granting of the interim relief as we shall 

briefly point out later in these heads of argument. 

 
 

7 As will been seen from the notice of motion the applicant complains of violations 

of section 118 (2 & 3); section 121 (5); 12 (2); 12 (8) and 19 of the Constitution.4 

The applicant therefore complains of violations of her human rights contained 

under chapter 2 of the Constitution while also relying on review in general in 

relation to the other provisions of the Constitution.  As we submit later the case 

of the applicant is a strong one. 

 
 

8 Because the applicant submits that the violation of both her rights and other 

Constitutional provisions by the respondents disqualify the first respondent 

from invoking the provisions of section 121 of the Constitution, in the manner 

he purported to do in terms of annexure “MN4”, she seeks interim relief to 

prevent taking any measures in terms of section 12. 5 

 
 

9 It has become necessary to argue for the granting of interim relief because the 

third respondent indicated, when asked by counsel for the applicant in the 

presence of his attorney whether the respondents would be prepared to halt 

                                                
4 See pages 3 – 5 of the record 
5 See page 2 of the record 
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the proposed impeachment of the applicant pending the outcome of the present 

application. It is respectfully submitted that the third respondent was obliged to 

accede to the request for the halting of the process pending the outcome of the 

application regard being heard to his responsibilities in terms of the Constitution 

and the law in this country, to which we shall refer. 

 
 

10 The crisp issue arising therefore is whether the applicant has made a case for 

urgent interim relief she seeks in the notice of motion.  We submit she has 

made out a case for interim relief. 

 
 

SUBMISSIONS - THE LAW 

 

11 The test for the granting of interim interdict in a Constitutional context was set 

out in the case of National Treasury v Opposition to Urban Tolling Alliance6 

Moseneke DCJ put the matter in this fashion. 

 

“41 the High Court relied on the well-known requirement for the grant of an interdict set out 

in Setlogelo and refined, 34 years later, in Webster. The test requires that an applicant 

that claims an interim interdict must establish (a) a prima facie right even if it is open to 

some doubt; (b) a reasonable apprehension of irreparable and imminent harm to the right 

if the interdict is not granted;(c) the balance of convenience must favour the grant of the 

interdict; and (d) the applicant must have no other remedy.”7 

 

                                                
6 2012 (6) SA223 CC  
7 Para 41 page 235 
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12 The Constitutional Court was there asked to fashion a new test for the grant of 

an interim interdict in the context of the constitutional matters. The court 

declined to do so but made the following significant remarks – 

 

 “[45] [H]owever, now the test must be applied cognizant of the normative scheme and 

democratic principles that underpin our Constitution this means that when a Court 

considers whether to grant an interim interdict it must do so in a way that promotes the 
objects, spirit and purpose of the Constitution.  

 “[46] two ready examples come to mind. If the right asserted in a claim for an interim interdict 

is sourced from the Constitution it would be redundant to enquire whether that right 

exists. Similarly, when a court weighs up the balance of convenience rests, it may not 

fail to consider the probable impact of the restraining order on the constitutional and 

statutory powers and duties of the state functionary or organ against which the interim 

order is sought. 
 “[47] the balance of convenience enquiry must now carefully probe whether and to which 

extent the restraining order  will probably intrude into the exclusive terrain of another 

branch of Government. The enquiry must, alongside other relevant harm, have proper 

regard to what may be called the separation of powers harm. A court must keep in mind 

that a temporary restraint against the exercise of statutory power well ahead of the final 

adjudication of a claimant’s case may be granted only in the clearest of cases and after 

a careful consideration of powers harm. It is neither prudent nor necessary to define 

“clearest of cases”.  However, one important consideration would be whether the harm 
apprehended by the claimant amounts to a breach of one or more fundamental rights 

warranted by the Bill of Rights”8 

 

 

APPLICATION OF THE LAW TO THE FACTS 

 

13 It is respectfully submitted that the applicant meets the requirements for the 

granting of an interim interdict in the circumstances. First the rights which she 

                                                
8 See pages 236 – 2387 our underlining and footnotes omitted.  
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asserts are contained in the Constitution and there is therefore no need to 

enquire whether such rights exists. 

 

14 A similar case where the rights contained in the Bill of Rights were involved is 

a leading case of Rees & Others v Crane9. The treatment that had been meted 

out to the judge in that case was more or less similar to that which the applicant 

has been subjected in this case. The Chief Justice did not allocate puisne judge 

any cases in circumstances where it was found that he did so because he 

believed that the prerequisites for his removal existed. He only made 

representations to the body which was entitled to consider the question whether 

an investigation into his removal after refraining from allocating him cases. The 

court found that the non-allocation of cases was in fact a suspension that could 

not be validated by the subsequent appointment of a Tribunal provided in 

similar terms as in our section 121 of the Constitution of Trinidad and Tobago.  

The judge in fact successfully obtained an order preventing the authorities from 

taking any action in terms of the Constitution, framed in similar terms as the 

Constitution of Lesotho.  The Privy Council stated the harm in the following 

words: 

 
                “The fact that a representation was made, a Tribunal appointed and the respondent 

suspended of bodily infirmity and misbehavior were bound to raise suspicion or 
conviction that the commission and even the president were satisfied that the 

charges were made out, in a way which subsequent revocation of the suspension 

would not necessarily dissipate. If the respondent had had a chance to reply to 

such charges and had been given the opportunity to do so before the 

                                                
9 [1994] 1 ALL ER page 833 
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representation was made this suspicion and damage to his reputation might have 

been avoided”10  
  

15 In the present case the irreparable damage to the reputation of the Chief 

Justice commenced with the virulent attack against the Chief Justice by the 

second respondent in annexure “MN1” which was publicized widely throughout 

the country.  As if that was not enough the letter requiring the Chief Justice to 

show cause was leaked to the media. Since this establishes a pattern it is 

submitted that it was deliberately done by the respondents.  It will be noted that 

some of the things referred to in “MN1” by the second respondent have become 

a basis of complaint by the first respondent in “MN4”. For example, the issue 

of the house which was secured for the Chief Justice to stay in and rent that 

was charged. 

 

16 Further support that the leak was a deliberate act in support of the original 

attack against the Chief Justice can be found from the fact that the Prime 

Minister took no steps in relation to the unconstitutional behavior of the second 

respondent. He either connived at it or deliberately orchestrated it. This is so 

when regard is had to the provisions of section 118 (2) and (3) of the 

Constitution which obliges the Government to accord assistance to the courts 

to enable them to protect their independence, dignity and effectiveness.  On 

the plane of constitutional review the case for the breach of the provisions of 

section 118 (2) and (3) has been made out. 

                                                
10 Pages 847 b - c 
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17 At any rate the Prime Minister cannot escape responsibility for the actions of 

his minister. In terms of section 88 (2) of the Constitution the principle of 

collective responsibility of ministers of the cabinet is firmly established  for all 

things done the general authority of the cabinet and for all things done by or 

under the authority of any minister in the execution of his office. 

 
 

18 At any rate it is submitted that the actions of the respondents were known to 

them to be unlawful. Standing order 43 of the National Assembly provides, in 

relation to speeches in Parliament, that “the conduct of His Majesty or of judges 

or other persons performing judicial functions shall not be referred to” by any 

member in his speech in the National Assembly . It would be remarkable with 

such prohibition that the second respondent felt he could attack the Chief 

Justice in public. 

 
 

19 It is really accepted that judges are accountable but that does not entail 

enabling the executive to publicly attach a sitting judge in the manner done by 

the respondents. The Basic Principles on the Independence of the Judiciary, 

particularly principle 17 buttresses the confidential character of any initiation of 

disciplinary proceedings against the judge. It is submitted that section 121 of 

the Constitution will be interpreted in the similar fashion, and in line with 

principle 17. In the case of any doubt however, it is cleared by the decision of 

Rees & Others v Crane above which was dealing with the Constitution whose 

provisions are in par in all material respects with our Constitution. 
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20 The respondents’ conduct clearly also violated applicant’s right to the protection 

of the law and to the equal protection of the law set out in section 19 of the 

Constitution. The traditional approach is that judges would not go out to defend 

themselves in public forums. That probably explains why the framers of the 

Constitution burdened the Government with the responsibility of assisting the 

courts to maintain their independence, dignity and effectiveness under section 

118 of the Constitution.  The Government has failed in this duty. 

 
 

21 We have dealt very broadly with the right of the applicant and the harm. We do 

not propose to get deeper into the discussion of the final relief to the extent that 

we are only concerned with interim relief. We can only broadly submit that even 

the merits of the complaints in “MN4” by the first respondent appear to have no 

basis. 

 
 

IRRIPARABLE HARM, THE BALANCE OF CONVENIENCE AND 

SEPARATION OF POWERS 

 
BALANCE OF CONVENIENCE 

 

22 It is respectfully submitted on the case of National Treasury above that the 

balance of convenience favours the granting of the interim interdict particularly 

to safeguard rather than prejudice separation of powers contemplated in our 
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Constitution.  It is respectfully submitted that the applicant’s case is in fact a 

classic example of a clearest case. 

 

23 The responsibility for adjudication of any disputes, in the context of separation 

of powers, is the exclusive preserve of the courts of law. Sections 22 and 119 

of the Constitution vest in the High Court the power to adjudicate violations or 

threatened violations of rights contained in the Bill Rights under chapter 2 and 

to review the actions of inter alia public administrative bodies respectively. 

 

24  Where parties are engaged in litigation the default position is always that no 

party should change the situation in such a way that when the court finally 

reaches its decision on the disputed matter a brutum fulmen does not result.  

In fact the principle is so important that it is protected by the remedy of contempt 

of court. A party who acts in such a way as to render the judgment of the court 

of no value by destroying the subject matter of the pending litigation may be 

found guilty of constructive contempt of court.11 

 
 

25 It is respectfully submitted that clearly the balance of convenience favours that 

the courts as mandated by the Constitution should be given an opportunity to 

deal with the disputes before court and to hold the status quo in place. In casu 

the interim interdict will enhance the independence of the Judiciary and the 

proper functioning of the Constitution. Unlike in any other cases by granting an 

                                                
11 Hewitt v  S [2016] ZAGPJHC 173; [2016] 3 All SA 784 (GJ) 
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interim interdict the court will not be trespassing on the exclusive preserve of 

the executive.  

 

NO OTHER REMEDY 

 

26 There can be no doubt that the applicant would have no other adequate remedy 

in all the circumstances. 

 

THE ROLE OF THE ATTORNEY GENERAL AND ITS RELEVANCE TO THE 

INTERIM RELIEF 

 

27 In terms of section 98 of the Constitution it is the duty of the Attorney General 

to provide legal advice to Government and to take necessary legal measures 

for the protection and upholding of the Constitution and other laws of Lesotho. 

Apart from the fact that in terms of the law he is the principal legal advisor and 

nominal respondent in civil proceedings, he is an officer of the court and the 

leader of the bar, who is ex officio entitled to the honour of King’s Counsel.  

 

28 Clearly a constitutional crisis is being precipitated by the Prime Minister who 

seeks to suspend the Chief Justice in the face of pending litigation. What this 

means is that the same Prime Minister would then seek to appoint the acting 

Chief Justice pending the outcome of the impeachment proceedings. It has 

been held on high authority that the ad hoc appointments of judges by the 
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executive opens room for interference with the independence of the judiciary12. 

The complaints that are set out in the founding affidavit of the applicant point a 

strong case of an attempt by the executive to interfere with the independent of 

the judiciary. The suspension of the Chief Justice, which as we submitted 

earlier, appears to be a forgone conclusion given the irregular manner the 

Prime Minister has dealt with it is a gateway towards that interference. 

 

29 As an officer of the court and as required by Constitution, it is the duty of the 

Attorney General to ensure that this constitutional crisis does not come to 

fruition.    His opposition to the interim order in this case is regrettable to say 

the least. Equally regrettable is the fact that, on the applicant’s case when the 

judiciary is confronted with a multimillion Maloti suit, he does not carry out his 

obligation to defend the judiciary, instead he incites the executive to find fault 

with the Chief Justice when she engages private counsel to defend the 

judiciary. It is remarkable that when the Chief Justice of a country defends 

action left undefended by the Attorney General she is accused of being unfit 

for the office. Incidentally no law authorizes the Attorney General to decide that 

defensible matters may not be defended except with his permission.  Failure to 

defend any action on his part against his client who wishes to defend, however 

seemingly indefensible to him as a lawyer could very well amount to 

unprofessional conduct and professional misconduct. 

 

                                                
12 Judge President Hlophe v Premier Western Cape 2012 (6) SA 13 (CC)  
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30  Equally remarkable is that the Chief Justice is impeached for the so called 

public spat with the minister who has been allowed by the executive free reign 

to insult the Chief Justice, but fault is found with the Chief Justice for making 

proportionate responses on the seat of justice and in privileged circumstances. 

 
 

31 In all the circumstances it is respectfully submitted that an interim interdict 

ought to be granted as prayed. 

 
 

 
 

DATED AT MASERU THIS 16TH DAY OF MAY 2018. 
 
 
        –––––––––––––––––––––––––– 

                  Adv. M E TEELE KC 

        Chambers  

        Leribe 


