
1 
 

 
 

IN THE HIGH COURT OF LESOTHO 
(HELD AT MASERU) 

         CONS CASE NO/         /2018 
 
In the matter between; 
 
CHIEF JUSTICE NTHOMENG MAJARA      APPLICANT 
 
AND 
 
THE PRIME MINISTER         1STRESPONDENT  
MINISTER OF LAW AND CONSTITUTIONAL AFFAIRS     2nd RESPONDENT 
ATTORNEY GENERAL         3RDRESPONDENT 
 

                                                NOTICE OF MOTION 
 

 
 
KINDLY TAKE NOTICE that Application will be made to the above Honourable Court on 

behalf of the above-named Applicant on the 9thday of May 2018 at 9:30 am or soon 

thereafter as the matter may be heard for an order for interim relief as set out below and 

for directions for the matter to be dealt with at such time and in such manner and in 

accordance with such procedure as the honourable Court shall deem fit in terms of rule 

12 of the Constitutional Litigation Rules of 2000; 

 

 

 



2 
 

 

1 Urgent and Interim Relief 

 

1.1 Dispensing with the rules relating to the modes of service and time limits 

provided for in the Rules due to the urgency hereof and disposing of the 

matter at such time and place and in such manner and in accordance 

with such procedures as this Honourable Court may deem fit. 

 

1.2 It is ordered that the respondents are interdicted and prevented from 

taking any or whatever measures against the applicant in accordance 

with the Constitution pending finalisation of these proceedings. 

 
1.3 The first respondent is prevented and interdicted from recommending to 

His Majesty the King suspension of the applicant in terms of section 121 

(7) of the Constitution pending finalisation of these proceedings; 

 
1.4 The first respondent is prevented and interdicted from recommending to 

His Majesty the King the appointment of the tribunal contemplated in 

section 121 (5) of the Constitution pending finalisation of these 

proceedings; 
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2 Final Relief  

 

2.1 It is declared that the government under the supervision of the first 

respondent has contravened the provisions of section 118 (2) and (3) of 

the Constitution by requiring and/or demanding the resignation of the 

applicant as Chief Justice of the Kingdom of Lesotho. 

 
2.2  It is declared that the statements of the government of Lesotho through 

agency of the second respondent as fully set out in annexure “MN1” 

violates the provisions of section 121 (5) of the Constitution, which 

require fair procedure to be followed where the impeachment of a judge 

is contemplated. 

 
2.3 It is declared that the statements of the government of Lesotho through 

the agency of the second respondent as fully set out in annexure “MN1” 

violates the provisions of section 12 (8) of the Constitution, which 

requires that in the determination of the existence or extent of any civil 

right or obligation shall be enquired into by an independent and impartial 

adjudicating authority established by law. 

 
2.4 It is declared that the statements of the government of Lesotho through 

the agency of the second respondent as fully set out in annexure “MN1” 

violates the provisions of section 19 of the Constitution, which 
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guarantees the applicant equality before the law and equal protection of 

the law.  

 
2.5 It is declared that the public statements of the government of Lesotho 

through the agency of the second respondent as fully set out in annexure 

“MN1”, and to the extent that they impute commission of criminal 

offences particularly corruption against the applicant, violate the 

provisions of section 12 (2) (a) of the Constitution on the applicant’s 

presumption of innocence. 

 
2.6  Consequent to prayer 2.1 above it is ordered that the respondents are 

interdicted and prevented from taking any or whatever measures against 

the applicant in terms of section 121 (5) of the Constitution. 

 
2.7 The decision of the first respondent to recommend the appointment of a 

Tribunal by His Majesty the King in terms of section 121 (5) of the 

Constitution is reviewed and set aside. 

 
2.8 It is declared that the first respondent is disqualified by bias and partiality 

from activating the provisions of section 121 (5) to 121 (7) of the 

Constitution.  

 
2.9 It is declared that the decision of the first respondent to recommend 

investigation of the allegations contained in annexure “MN4” is irrational 

and unreasonable in all the circumstances. 
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2.10 That the respondents be ordered to pay costs of this application and 

its opposition including the costs occasioned by employment of two 

counsel. 

 
2.11 That the applicant be granted such further and/or alternative relief as 

the honourable Court shall deem fit. 

 

 
AND TAKE FURTHER NOTICE THAT the affidavit of Justice Nthomeng Majara herein 

together with supporting affidavits and annexures will be used in support of the 

application. 

 

AND TAKE FURTHER NOTICE THAT the Applicant has appointed the offices hereunder 

as the address at which she will accept notice and service of all process in these 

proceedings. 
 
 
TAKE NOTICE FURTHER that if you intend opposing this application you are required  

 

(a) to notify the applicant’s attorneys in writing on or before the 8th May 2018 of your 

intention to oppose the application. 

 

(b) and within TEN (10) days of such notification, to file your answering affidavits, if 

any;  

 



6 
 

(c) and further take notice that you are required to appoint in such notification an 

address within 25 kilometres of the Registrar’s office at which you will accept 

notice and service of all documents in these proceedings. 

 

 

KINDLY PLACE the matter on the Roll accordingly. 

 

 

 

DATED AT MASERU ON THIS 7th DAY OF MAY 2018. 

 

 
        __________________________ 
       APPLICANT’S ATTORNEYS 
       Mei & Mei Attorneys Inc 
       Patsa Building Top Floor 
       Captain Dorego’s (Cathedral Area) 
       P O Box 723 

Maseru 100 
TO: THE REGISTRAR 
 HIGH COURT 
 MASERU 100 
 
 
AND TO:  THE PRIME MINISTER 
  QHOBOSHEANENG GOVERNMENT COMPLEX 
  MASERU 100 
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AND TO:  THE MINISTER OF LAW AND CONSTITUTIONAL AFFAIRS 
  QHOBOSHEANENG GOVERNMENT COMPLEX 
  MASERU 100 
 
AND TO:  ATTORNEY GENERAL 
  QHOBOSHEANENG GOVERNMENT COMPLEX 
  MASERU 100 
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IN THE HIGH COURT OF LESOTHO 

(HELD AT MASERU) 
       CONS CASE NO/            /2018 

 
In the matter between;  
 
CHIEF JUSTICE NTHOMENG MAJARA               APPLICANT 
 
AND 
 
THE PRIME MINISTER        1ST RESPONDENT  
MINISTER OF LAW AND CONSTITUTIONAL AFFAIRS     2nd RESPONDENT 
ATTORNEY GENERAL         3RD RESPONDENT 
 

                              FOUNDING AFFIDAVIT: NTHOMENG MAJARA 
 

 
 

I, the undersigned; 

 

   NTHOMENG MAJARA 

 

do hereby make oath and say that: 

 

1. I am a female Mosotho adult of Maseru West, Maseru 100 and currently serve in 

my capacity as the Chief Justice of the High Court of Lesotho. I am the applicant 

in these proceedings. In my capacity as such the facts deposed to herein fall within 
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my personal knowledge and are to the best of my belief and recollection true and 

correct. In the event that such facts do not fall within my personal knowledge same 

is supported by way of annexures. All legal submissions herein are made on the basis 

of legal advice received from the applicant’s legal representatives and which I verily 

believe to be true and correct. I rely on the documents that are in my personal 

possession.  

 

2. The respondents are described as follows. 

 
2.1. The first respondent is the Prime Minister with his principal place of business 

at Qhobosheaneng Government Complex, Maseru 100 in the district of 

Maseru and cited in his official capacity because he has an obligation to 

ensure compliance with the provisions of section 118 and other provisions 

of the Constitution. 

 

2.2. The second respondent is the Minister of Law and Constitutional Affairs with 

his principal place of business at Qhobosheaneng Government Complex, 

Maseru 100 in the district of Maseru and cited in his official capacity because 

he has an obligation to ensure compliance with the provisions of section 118 

and other provisions of the Constitution. 

 
 
2.3. The third respondent is the Attorney General a nominal representative of the 

government of Lesotho in all civil proceedings with his principal place of 

business at Qhobosheaneng Government Complex, Maseru 100. 
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3. At the onset I wish to inform the honourable Court that I have been left with no choice 

except to approach it for relief given that all my efforts to resolve this matter amicably 

have proved futile. I confirm that sometime in November 2017 I was approached by 

the former Minister of Justice and Correctional Services, Dr Mahali Phamotse MP, 

who requested me to resign because the government did not want to work with me 

any longer. During our discussions I informed her that government did not have to 

like me. All that was required was for me to discharge my constitutional mandate and 

comply with other laws of the country. My service was not at the pleasure of any 

politician of whatever political orientation.  

 
4. However, I eventually agreed to negotiate following the Minister’s threats that I would 

not win the fight with the government as they would do everything possible in their 

power to make life difficult for me and by the time they are done with me I would be 

finished and no one would even want to touch me professionally. I was under 

tremendous duress. It was not only the Minister of Justice and Correctional Services 

that threatened me and told me to negotiate my way out of office, but the Minister of 

Water, Mr Samonyane Ntsekele, as well. The Principal Secretary in the Ministry of 

Justice and Correctional Services, Miss Lebohang Mochaba, joined Dr Phamotse. I 

felt under extreme pressure particularly because they always made it clear that if I did 

not vacate office I would be removed and possibly lose out on my terminal benefits.  

 
5. Despite my discussions with Dr Phamotse, on 9 December 2017, the Minister of Law 

and Constitutional Affairs, Mr Lebohang Hlaele MP, made a public statement in which 
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he accused me and threatened that I must resign upon my arrival back in the country 

or face impeachment. He addressed a group of marchers who described themselves 

as “Hands Off Mosito Campaigners”. The cause for his call to me to resign was that 

I had refused to swear in Dr Mosito. I will deal with this aspect later in the affidavit.  

 
6. Recently, the government initiated efforts to recruit foreign judges without following 

the Constitution. I warned them that the Constitution did not support their conduct as 

recruitment falls within the mandate of the Judicial service Commission (“JSC”) and 

not the Executive arm of the state. I advised that they should leave the issue of the 

recruitment with the JSC. This resulted in the defence counsel representing accused 

persons in high profile cases informing me, during our meeting together with the office 

of Director of Public Prosecutions and the defence, that they will vigorously object to 

the appointment of such judges. I relayed their concerns to the government through 

the Minister for justice.  

 
 

7. I aver that the above issues particularly the position we took as judges of the High 

Court that we could not swear in Dr Kananelo Mosito as President of the Court of 

Appeal after four prominent lawyers challenged his appointment in Constitutional 

Case Number 16/2017, have caused the government to seek to remove me from 

office at all cost. The Constitutional Court, which was presided by three (3) foreign 

judges, declared that his appointment was unconstitutional and unlawful. Dr Mosito 

and the Prime Minister have since lodged an appeal, which I understand is still 

pending resolution in the Court of Appeal.  
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8. In August 2017 four lawyers, namely Mr Q Letsika, Advocates Z Mda KC, M Teele 

KC and K Mohau KC challenged the appointment of Dr Kananelo Mosito as the 

President of the Court of Appeal in Constitutional Case Number 16/2017. The matter 

was argued on 13 December 2017 and judgment was reserved and delivered on 9 

February 2018 in terms of which the appointment of Dr Mosito was declared to be 

unconstitutional and therefore unlawful given that the Constitutional Court had held 

that he was not a fit and proper person to occupy the position of President of Court 

of Appeal.  

 

9. Before the matter could be heard, the hearing having been scheduled for 13 

December 2017, a group of individuals including lawyers, staff of the High Court 

particularly some Assistant Registrars, acting Deputy Registrars and Judge’s Clerks, 

Principal Secretaries, politicians and members of the public organised a public march 

on 9 December 2017. The march was televised on national television as part of news 

broadcast. I gathered from their speeches as they delivered their petition to the 

second respondent that the plan had been that they would be addressed by the first 

respondent, but this was not to be.  

 
 

10. According to their speeches the march had been organised by a group of individuals 

that describe themselves as “Hands Off Mosito Campaigners.” They were 

complaining about the judges of the High Court’s unanimous decision not to swear in 

the current incumbent to the position of President of the Court of Appeal until the 

litigation referred to above would have been finalised. This group pushed for the 
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swearing in to take place notwithstanding that there was pending litigation challenging 

the appointment.  

 

11. They presented their petition to the Minister of Law and Constitutional Affairs, Mr 

Lebohang Hlaele MP. Following the handover of the petition to him he delivered his 

speech in Sesotho and I attach hereto same and mark it annexure “MN1” together 

with a fair translation thereof. The delivery of this speech also centred on the decision 

of the High Court judges not to swear in the President of the Court of Appeal pending 

the determination of the constitutional challenge the four lawyers mounted in 

Constitutional Case number 16/2017. It became a matter of public knowledge that 

the executive had approached the judiciary twice to swear in the President of the 

Court of Appeal.  On both occasions, the judges of the High Court declined to do so 

as a matter of principle on the basis that the matter was still pending that challenged 

the aforementioned appointment.  

 
 

12. In essence Minister Hlaele raised a number of salient points in his speech. First, he 

accused the judges of having a vested interest in ensuring that the President of the 

Court of Appeal was not sworn in because they connived with the opposition political 

parties. He accused them of failing to dispense justice but were swindling the nation. 

Second, he charged that in my capacity as the Chief Justice I compelled a junior to 

sign a sub-lease agreement concerning my accommodation facilities whose cost far 

exceed the housing allowance to which I am entitled. I will deal with this issue later 

on in the affidavit because it is one of the issues that the first respondent has raised 
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in his letter to me. Third, he charged that I must do one thing, namely that I must 

resign. He indicated that if I did not resign I would have to be put before a tribunal so 

that I could be punished brutally by that tribunal. The reason he gave was that I am 

guilty of stealing the public funds. Finally, he indicated that they would be meeting 

with the Director of Public Prosecutions as the government so that they could ensure 

that my prosecution would be expedited.  

 
 

13. He further accused me of corruption and made other unseemly statements as 

reflected in annexure “MN1”. The statements are unfair, reckless and intended to 

threaten the independence of the judiciary. It is apposite to point out that I have 

deliberately refrained from touching on all the points he raised in his speech because 

some of them constitute virulent attack and unseemly statements.  

 
 
 
 
13.1. The statements made by Minister Hlaele, who made it clear that he was 

speaking on behalf of the government of Lesotho and the coalition partners 

forming the current regime, violate the provisions of section 118 (2) and 

(3) of the Constitution. The statements violate the independence of the 

courts particularly the High Court. The statements further violate the 

provisions of section 12 (1) and (8) of the Constitution that guarantee 

litigants in both criminal and civil proceedings the right to be afforded a fair 

trial by an independent and impartial courts established by law.  
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13.2. I aver that the statements constitute an onslaught on the judiciary. They 

are also not only irresponsible coming as they did from a member of the 

executive, but they also constitute virulent and unjustified attack, which is 

unprecedented in this country in as far as I have been able to discover. 

The said Minister was not only personal with me as Chief Justice but was 

very low, unfair and lacking in civility towards an official that he knew would 

not publicly defend herself.  

 
 
13.3. I personally took a decision not to engage him given that my office by its 

nature warrants that I should not engage in public spat with members of 

public or state officials. The only time I referred to it was in my opening 

speech of the 1st February 2018 where I made a general appeal against 

attacks on the judiciary such as the ones in his speech of 9 December 

2017.  

 
 
13.4. The suggestion that judges hold meetings with members of the opposition 

political parties in South Africa was not only unfair, unreasonable, but it is 

also factually wanting. It is clear that Minister Hlaele, speaking on behalf 

of the government and stating the position of the government towards the 

issue of appointment of the President of the Court of Appeal, articulated 

the position that the executive is prepared to undermine the provisions of 

section 118 of the Constitution. This, I aver, stands to undermine the 
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constitutional set up and violates the obligations imposed on the 

government by the provisions of section 118 (3) in particular.  

 

13.5. The statements that were made by the marchers and the second 

respondent were widely publicized on social media, television, radios and 

newspapers circulating in the country. It is important to point out that 

members of the group “Hands Off Mosito Campaigners” who include staff 

of the High Court and some senior lawyers have publicly insulted me on 

many occasions and suggested that the government should remove me 

so that Dr Mosito could be appointed. I am perceived as a standing block 

towards his appointment, which has been declared illegal by the 

Constitutional Court.  

 
 

14. Following the statements by Minister Hlaele, the four lawyers mentioned above 

wrote to the Law Society and requested that it should defend the judiciary. I attach 

hereto a copy of the letter in terms of which they complained about the approach 

and statements of Minister Hlaele which are unjustified and mark it annexure 

“MN2”. The said lawyers have since instituted legal action in Constitutional Case 

Number 4/2018. In that matter the said lawyers effectively seek relief that is 

intended to protect the image of the judiciary. I attach hereto a copy of the notice 

of motion and mark annexure “MN3.” 
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15. The position taken by the government against the judiciary, in particular the High 

Court judges, is supported by some lawyers, some of whom have intimated that 

the first respondent has powers to instruct the Chief Justice or any other judge to 

swear in the President of the Court of Appeal. Some of the lawyers such as 

Advocate Thulo Hoeane have argued that the first respondent must order me in 

my capacity as the Chief Justice to swear in their preferred candidate within seven 

(7) days failing which he must fire me and the other judges. He further charged that 

the Chief Justice must be suspended together with the Registrar, Mr Mokeke, if this 

did not happen. He also recommended that impeachment proceedings be instituted 

against the Chief Justice and her colleague over a sublease agreement concerning 

the Chief Justice’s accommodation facilities, if the Chief Justice failed to comply 

with the instruction of the first respondent.  

 

16. I will deal with the issue regarding the sub-lease agreement later and show that the 

agreement was legally entered into by the chief accounting officer and that in any 

event the Directorate on Corruption and Economic Offences (“DCEO”) has 

exonerated me from any wrongdoing.  

 

17. It is significant to point out that the statements by Mr. Hoeane and his group, 

reckless and irresponsible as they are, reflect the understanding he and his group 

of people hold against judicial officers in this country, which appears to receive the 

official imprimatur of the government of Lesotho. 
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18. It is interesting to note that aside from the fact that all lawyers know that there is no 

basis for suggesting that the Prime Minister could instruct the Chief Justice or any 

judge to do anything, these statements would convince lay persons as true and 

reflecting the correct legal position.  

 
 

19. There is no provision either in the Constitution or in any other legislation that gives 

the first respondent the kind of powers that the group advocates. These beliefs, no 

matter how unreasonable and devoid of legal basis they may be, reflect the 

common belief amongst this group and a number of individuals that the Prime 

Minister wields some powers over the courts. These beliefs are a threat to the 

judiciary’s independence particularly when they are shared by those that are 

obliged to protect the judiciary in terms of section 118.  

 

20. I now turn to the unconstitutional conduct of the first respondent now that I have 

shown that the conduct of the second respondent is inimical to the provisions of 

section 118 and will demonstrate that it has raised concern in certain sections of 

the society.   

 
 

21. Recently, on a date I cannot recall in March/April 2018, I met members of a non-

governmental organization known as Development Peace for Education (“DPE”). 

They indicated that they came to consult with me so that they could hear my side 

of the story given that they were concerned by the blatant efforts by the current 

government to interfere with the judiciary. We spoke about amongst other things, 
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the issue of the sub-lease agreement concerning my official residence and the 

government’s proposed engagement of foreign judges to try criminal cases 

involving members of security agencies. Our discussions centred on broad issues 

surrounding the engagement of foreign judges by the Executive without the 

involvement of either the Chief Justice and/or the Judicial Service Commission.  

 
 

22. I informed them that it is the Director of Public Prosecutions who is dominis litis and 

not the courts and therefore that it is that office which must make a request where 

it has reservations about the capacity of local judges to deal with such matters. In 

our discussions we discussed issues surrounding possible delays, human rights 

violations and the obligation of courts to hear criminal matters expeditiously. The 

issue of lack of resources also featured in our discussions.  

 

23. I held the same discussions with the Christian Council of Lesotho and the 

delegation of SADC Preventive Mission in Lesotho (“SAPMIL”) in April 2018. All 

these bodies, non-government organizations and the regional body promised to 

intervene on my behalf and to do everything in their power to have the matter 

resolved.  

 
24. I aver that their efforts did not pay any dividends because on 27 April 2018 when I 

arrived home after 7:00 pm I received a letter from the first respondent in terms of 

which he requested me to show cause why I should not be suspended from office 

and why he should not set up a tribunal to investigate the issues he raised in his 

correspondence. I attach hereto the letter and mark it annexure “MN4”. Its 
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contents are self-explanatory. On 2 May 2018 after perusing the letter I requested 

certain further particulars as clearly appears from annexure “MN5” being my letter 

to the first respondent.  

 
25. Annexure “MN4” raised a number of issues and it is clear that the first respondent 

has already made up his mind that I have committed the litany of acts he accuses 

me of. The language he used in this letter speaks volumes that he specifically has 

made findings of fact that I have committed the various acts that he accused me to 

have committed.  

 
26. In the first place he stated that I have not presided over contested matters for a 

period of two (2) years and that I have “limited” my judicial functions in court despite 

the backlog of cases lodged before the High Court. 

 
26.1. This statement is not correct. I have always presided over not only 

contested matters but also uncontested matters as well. Not only that I 

have sat and delivered judgments in the Court of Appeal. I now proceed 

to provide details concerning this aspect.  

 

26.2. In April 2015 I sat in nine (9) appeals in the Court of Appeal. In October 

2015 I presided in eight (8) appeals. In March 2016 I presided in two (2) 

appeals in the Court of Appeal. In October 2016 I presided over five (5) 

appeals in the Court of Appeal. In February 2017 I presided over three (3) 

appeals in the Court of Appeal. Out of those twenty-seven (27) cases I 
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wrote eleven (11) judgments that were concurred in by the Court of Appeal 

Justices.  

 
26.3. In 2015 I presided over ten (10) cases in the High Court including 

applications, trials and an appeal from the magistrate court. In 2016 I 

presided over 23 cases. In 2017 I presided over twenty-seven (27) cases, 

which included nineteen (19) constitutional cases. In 2018 I disposed of 

twelve (12) cases, at least up to the point that I am making this application. 

The number is likely to increase given that a number of cases are yet to 

be allocated to me whereas others have already been enrolled for hearing. 

At this stage it is important to point out that constitutional cases and other 

high-profile cases are allocated by my office. There are other cases where 

the allocations office uses a computer to allocate cases according to the 

weight allocated to each individual judge.  

 
26.4. In the premises I contend that I have discharged my judicial functions and 

the statement that I did not preside over contested matters is not correct. 

I did not limit my judicial functions in court. I discharged my judicial 

functions in circumstances where I was expected to also discharge my 

administrative duties such as attending endless meetings with various 

stakeholders, attending state functions, officiating at the swearing in of 

ministers, attending meetings of the Judicial Service Commission whose 

workload is tremendous, allocating cases to judges, dealing with 

management and staff issues, representing the judiciary in different forums 
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including international ones as Chief Justice, receiving and collating 

reports so that I would make a consolidated report to the public during the 

opening of the High Court  to mention but a few duties I have to discharge.  

 
 

27. In the second place the first respondent suggested that despite my obligation as 

the administrative head of the High Court and in my capacity as the “Chairman” of 

the Judicial Service Commission I “omitted” to take necessary disciplinary action 

against puisne judges that “fail to deliver judgment (sic) timeously and thereby 

compromising the administration of justice in this jurisdiction and putting the High 

Court into disrepute.” 

 

27.1. It is important to highlight that as far as I am aware there is only one judge 

who has had a longstanding problem of backlog of undelivered judgments. 

But I did not sit back and do nothing. I must admit that in view of the fact 

that there are no standards and applicable rules concerning the time 

period a judge should take to deliver judgment after hearing final 

argument, there have been delays to deliver judgments by some judicial 

officers. I am always addressing this issue by engaging them individually 

and collectively and bringing the decisions of the Court of Appeal to their 

attention especially in our periodic meetings. 

 

27.2. It is convenient at this stage to indicate that I inherited a court system that 

was almost paralyzed and dysfunctional mainly due to insufficient human 
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and other resources but have done the best I could through my 

engagement style to induce responsible work ethic not only amongst 

judges but also amongst the support staff. I am beginning to see positive 

results as clearly appears from my last two (2) speeches, which I delivered 

during the opening of the High Court on 1 February 2018 and 2017 

respectively. The most recent is attached and marked annexure “MN6”. 

 

27.3. In my fair and reasonable assessment of the situation, disciplinary action 

would not be in the interests of both the administration of justice and the 

litigants themselves. First, the judge concerned is frequently on sick leave. 

Second, he used to perform well before his unfortunate circumstances 

could handicap him. In such circumstances, I gave him an opportunity to 

write judgments and relieved him of the duty to sit in fresh matters. 

Incidentally, I took over some of his cases and have disposed of some and 

hope to finalize others. 

 

28. In the third place the first respondent stated that I failed to “definitely deal with the 

issue of suspension of the Registrar of the High Court” since my appointment as 

the Chief Justice.  

 

28.1. It is not correct that I failed to deal definitively with the suspension of the 

Registrar given this factual background. The documents in my possession 

show the following scenario.  
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28.2. The Registrar was suspended by my predecessor, Mr. Justice Mahapela 

Lehohla. Following her suspension, she instituted legal proceedings in 

CIV/APN/347/2013 challenging her suspension and seeking other relief.  

 

28.3. In the meantime, I discovered that the Judicial Service Commission 

appointed her as Chief Magistrate (the position is equivalent in terms of 

rank and remuneration to the position she held, namely of Registrar) 

responsible for the districts in the south of the country. The position she 

holds to date as far as I am aware. However, she did not resume her duties 

because the magistrates countrywide threatened industrial action.  

 

28.4. The Registrar and the respondents in her litigation engaged in discussions 

aimed at resolving the matter amicably. I was made to understand that 

during the discussions she made it clear that she did not want to resume 

her duties at the High Court and that she should be placed in another 

equivalent position in the public service. However, the negotiations 

collapsed with both parties agreeing that the courts should resolve and 

determine the matter.  

 

28.5. In that regard the respondents filed their answering affidavits by 5 

February 2018 and the matter is yet to be enrolled for hearing. Clearly, in 

such circumstances it would be unreasonable for me to seek to intervene 
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particularly when there is pending litigation. I am an ardent believer in 

alternative dispute resolution mechanisms which include negotiations. I 

felt that I must allow this process chance to resolve the matter and if it did 

not produce any positive results I should not be blamed.  

 

28.6. It means that once she was appointed the Chief Magistrate the Registrar 

relinquished her position, in my view, but the courts will determine this 

issue. Incidentally, the appointment by the Judicial Service Commission 

was made before I joined office as Chief Justice.  

 

28.7. I therefore deny that I did not deal with the issue involving the Registrar 

“definitively” given the above factual scenario.  

 

 
29. In the fourth place the first respondent stated that I have put the entire judiciary into 

disrepute by “staging a verbal spat” with the Minister of Law and Constitutional 

Affairs in my official speech during the opening of the High Court. I guess this 

relates to the speech I made on 1 February 2018 and will deal with this point based 

on that assumption. In any event even if it is another speech the content of my 

response would not change and I was completely justified to do so in my capacity 

as Chief Justice. 

 

29.1. It is customary and obligatory for the Chief Justice to protect the entire 

judiciary and to warn members of the public and state officials against 
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wanton and unwarranted attacks on the judiciary. The honourable Court 

will observe that my speech is cast in general terms on this aspect but 

became specific on the Minister of Law and Constitutional Affairs, because 

of his constitutional obligations as set out in section 118 of the Constitution 

and following his speech of 9 December 2017. I was mindful that in terms 

of section 118 (3) of the Constitution government is obliged to accord such 

assistance as the courts may require to enable them to protect their 

independence, dignity and effectiveness.  

 

29.2. The speech of the Minister, as put by some senior lawyers that requested 

the Law Society to intervene, was “very low, unfair, cheap and lacking in 

civility.” I have already discussed their letter above and therefore hereby 

incorporate the contents herein as if specifically traversed.  

 

29.3. All I can say is that things being normal the first respondent was obliged 

to take action against the second respondent for not only scandalizing the 

courts, but also for his failure to discharge his constitutional obligations yet 

he is responsible for such constitutional affairs. The fact that he did not 

take action and on the contrary seeks to take such action against me could 

be explained by reason of his conflict of interest as fully set out in my 

response to the first respondent.  
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29.4. In the premises I deny that the speech could be described as a verbal 

public spat. It was a warning to members of the public and the minister as 

a state official that courts should not be subjected to any unwarranted 

attacks and I gave it pursuant to my mandate as Chief Justice. I have 

previously done this in my speeches and have discovered that my 

predecessors did the same when the situation warranted. 

 

30. In the fifth place, the first respondent stated that I have been indifferent to 

allegations of my misconduct over the “leasing” of my official residential home from 

“my puisne judge and have not facilitated an inquiry into the matter hitherto, thereby 

compromising the integrity of the Judicial Service Commission” by failing to recuse 

myself from the Judicial Service Commission. 

 

 

30.1. The sub-lease in question was handled by the office of Registrar and 

appropriate approvals were sought and granted before it could be 

concluded. This notwithstanding, the fact is that the Judiciary is now by 

law entitled to run its own affairs including financial affairs. In that regard it 

is significant to point out that on 16 November 2015 the Registrar 

requested authority to rent a private house for my use for the reasons 

advanced in annexure “MN7” hereto. 

 

30.2. The principal secretary for public service responded by his memorandum 

dated 25 November 2015 in terms of which he indicated “it is the discretion 
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of your Ministry to rent a private house for the Honourable Chief Justice, 

as such the Ministry of the Public Service is not designated to grant 

authority in this regard.” A copy of the memorandum is attached hereto 

and marked annexure “MN8.” 

 

30.3. The issue concerning sub-lease agreements is not new in so far as the 

High Court judges are concerned. For instance, Justice Lyons stayed in 

flats that had been rented from a private person and the government paid 

monthly rentals in the sum of M11 000. 00. The same goes for Justice 

Moahloli who stayed in private accommodation with the government 

paying M12 000. 00 per month. So far back as in the late nineties retired 

Justice Guni stayed in a hotel with government paying M12 000. 00 per 

month and later stayed in private accommodation.  

 
30.4. When I was first appointed in 2004 the government paid for my hotel 

accommodation until it could allocate me a rent-free government house. In 

all these four (4) cases the rentals paid were far above their monthly 

housing allowances. At any rate, the question of entitlement by certain 

government officials inclusive of all judges to a rent-free government 

house or housing allowance was definitively decided in 1998 in the case 

of Justice Maqutu v The Attorney General & Another CIV/APN/135/98. The 

decision fully supports this long-standing practice.  
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30.5. Be that as it may, I confirm that it would be unreasonable for me as the 

Chief Justice to mount an inquiry into the matter where I am accused of 

wrongdoing. I am sure the first respondent would agree with me that 

proper administration would not warrant that approach let alone that I 

would be conflicted. The Judicial Service Commission itself considered the 

matter in my absence on 19 April 2018, after Mr.Thulo Hoeane, 

complained to me in writing as its Chairperson. The Commission resolved 

that this matter does not fall within its jurisdiction.  

 

30.6. Finally, the DCEO conducted its own investigations and concluded that 

there was no criminality. This is an institution whose mandate is to 

investigate corruption and prosecute same. I attach their letter for ease of 

reference and mark it annexure “MN9”.  I subsequently held a meeting 

with them and they made it clear that there was no criminality in the matter 

involving the sub-lease agreement relating to my official residence.  

 

30.7. In simple terms an authority that has the power to investigate allegations 

of corruption or irregularities in use of government funds exonerated me 

from any wrongdoing and therefore there would be no purpose to be 

served by mounting a separate inquiry.  
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31. In the sixth place, the first respondent suggested that I engaged private lawyers to 

represent the office of Chief Justice and the Judicial Service Commission without 

authorization or permission of the Attorney General.  

 

31.1. I have engaged the services of private lawyers where the office of Attorney 

General failed to represent the office of Chief Justice or the Judicial 

Service Commission notwithstanding my clear instructions or those of the 

Judicial Service Commission. For instance, in the matter between 

Lebohang ‘Mei v the Chief Justice & Others Constitutional Case Number 

6/2018 the office of Attorney General failed to represent not only the Chief 

Justice and the judge concerned but that office itself failed to appear in 

court and failed to defend the matter on behalf of the Minister of Justice 

and Correctional Services, who is one of the litigants. In this matter Mr ‘Mei 

claims M10 Million against the Chief Justice and a puisne judge yet the 

office of the Attorney General simply did not defend the matter.  

 

31.2. In simple terms, I engaged the services of private lawyers where the office 

of Attorney General abdicated responsibility. I could cite a number of 

examples but I consider this unnecessary. Suffice to say that in the case 

of Mojela Shale v The Judicial Service Commission & Others 

CIV/APN/59/2018, the same attitude was adopted by the office of Attorney 

General. It did not defend an application where an officer of the High Court 

blocked an advertisement of a vacant position. I had no choice except to 
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engage private lawyers that would protect the rights and interests of the 

Judicial Service Commission and the office of Chief Justice.  

 

31.3. It follows that I acted reasonably in engaging private lawyers. There is no 

provision of any law that prohibits me from doing so and I guess this 

applies to all the government offices including the first respondent’s office. 

As a matter of practice this has been done many times by a number of 

government departments.  

 

32. In the sixth place, the first respondent suggested that I “effectively ventured into 

unchequered international travel trips at a huge and burdensome cost to the 

judiciary and completely ignored [my] obligations as a sitting judge.” 

 

32.1. It is not correct that the trips that I engaged in could be described in the 

terms that that the first respondent uses. First, most if not all the 

international trips that I have taken which do not exceed six (6) in all in any 

given year, if my memory serves me well, were upon invitation to myself, 

hosted and fully sponsored by my hosts and I engaged in cost saving 

measures. For instance, I am entitled to travel first class but being mindful 

that my country is poor particularly the institution that I head which is 

severely under-resourced, I have mostly travelled solo and by economy 

class each time I travelled by air. Second, the cost of these trips is paltry 



32 
 

when compared with other departments with their big delegations. 

Incidentally these trips have never raised an audit query.  

 

32.2. I have already addressed the issue of my obligation to hear both contested 

and uncontested matters above and I find it unnecessary to repeat my 

response herein.  

 
 

33. Finally, the first respondent suggested that I have not written judgments in the past 

year and have not presided over contested matters. 

 

33.1. I deny these allegations and refer to the statistics set out above. I have 

written judgments in a number of matters that were completed. I have 

presided over contested and uncontested matters and written judgments. 

I do not consider it necessary at this stage to attach the copies of my 

judgements so as not to overburden this court with bulky documents but 

should this become necessary I will easily avail them to the honourable 

Court.  

 

34. In all the circumstances clearly the first respondent is using the constitutional 

procedures and processes set out under section 121 (5) to (7) of the Constitution 

to achieve indirectly my removal from office, which he had unlawfully started 

negotiating and when it failed he is abusing the powers set out in the Constitution 

to seek to achieve the same result.  I verily aver that the use of the powers of the 
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Constitution is irrational, unreasonable and unlawful in all the circumstances. It is 

clearly tainted by bad faith.  

 

35. Before concluding I wish to bring to the attention of the honourable Court the fact 

that on 16 March 2018 the government issued a public statement which was read 

by the publicity secretary both on television and radio stations particularly the 

national radio station. In that press release the government indicated that we were 

engaged in discussions aimed at my peaceful exit as Chief Justice and that we 

were working together concerning the recruitment of foreign judges. A copy of the 

public statement is attached hereto and marked annexure “MN10”. 

 

36. On 20 March 2018 I wrote to the Government Secretary telling him in no uncertain 

terms that I was not involved in the recruitment of foreign judges as the press 

release suggested. I also informed him that I initially entered into negotiations after 

being put under a lot of pressure and threatened by members of the executive. I 

attach hereto my letter and mark it annexure “MN11.” The Government responded 

and apologized over the matter. I attach hereto his letter and mark it annexure 

“MN12.” 

 
 

37. The press release by the government also attracted criticism from the four lawyers 

mentioned above. They issued a public statement, which was circulated and 

distributed to a number of organizations including my office. I attach hereto same 

and mark annexure “MN13” and its contents are self-explanatory.  
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38. On 20 March 2018 the Registrar wrote a memorandum to the Government 

Secretary alerting the government that the said sub-lease agreement was 

terminating on 31 March 2018. I attach hereto the said memorandum and mark it 

annexure “MN14.” The response of the Government Secretary was cryptic and 

suggested that my housing allowance be used to source accommodation for me. I 

attach it hereto and mark it annexure “MN15”. 

 

39. I aver that the first respondent has not responded to my request for further 

particulars that would enable me to address his complaints in a fair and 

comprehensive manner particularly with regards to the required information. In 

view of the fact that my time frame within which I am expected to respond to his 

complaints has almost run out, I decided to do the best I could to gather the 

necessary information in my defence. I responded to the allegations as set out 

above and attach hereto my response and mark it annexure “MN16”. 

 

40. This matter by its very nature is urgent and ought to be dealt with on urgent basis. 

The judiciary in Lesotho like in other parts of the civilized world is a weak organ of 

state. I aver that if the government were to proceed to suspend judges or pursue 

the impeachment proceedings against me or any other judge simply because they 

declined to do that which they believed was wrong, this would be a blatant 

interference with the independence of the judiciary. This would have the effect of 

striking at the very heart of the provisions of section 118.  
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41. It is accepted internationally that where there are matters that may give rise to the 

impeachment of a judge, those responsible for initiating the process shall do so 

bearing in mind the sensitivities of the matter. The judge shall first be given an 

opportunity to respond to the allegations in private. When the initiating authority 

forms an opinion that a tribunal leading towards the impeachment of a judge is 

necessary this shall be done as expeditiously as possible. I refer in particular to 

principles 17 to 20 of the Basic Principles of the Independence of the Judiciary 

adopted by the United Nations in 1985.  

 

42. Section 121 (5) of the Constitution mirrors the above principles in that it 

contemplates fair procedures. The provisions of this section require the matter to 

be dealt with in accordance with internationally accepted norms and standards by 

allowing a tribunal to make a determination of whether or not such judicial officer 

has violated the provisions of section 121 (3), which sets out the circumstances 

under which a judge may be removed from office. It is not for the executive to make 

value judgments whether or not a particular judicial officer is guilty of misconduct 

or a criminal offence.  

 
 

43. It is thus antithetical to established practice and standards to go public on 

allegations which have never been put to the judge or judges concerned and worst 

still scandalize such judges and accuse them of criminality and corruption. The fact 

that this has been done in this case demonstrates mala fides and a deliberate 
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attempt to discredit the judiciary and myself in particular to members of the public 

such that any tribunal’s finding would be prejudiced by the impressions created in 

the minds of the public by the respondents. This is unlawful. 

  

44. The Constitution requires establishment of adjudicating authority which is 

independent and impartial to make such determinations. I am legally advised and 

verily aver that the actions of the respondents disentitled them from purporting to 

activate the provisions of the Constitution after the fact of violation of the same 

Constitution. The fact that the respondents made public declarations that I am a 

criminal and corrupt without following due process set out in the Constitution 

inevitably deprived me of my right to protection of the law envisaged in section 19 

of the Constitution while simultaneously violating the presumption of innocence 

under section 12 (2) (a) of the Constitution.   

 
 

45. As regards the latter I am legally advised and verily believe the mere fact that I 

have not been charged in the formal sense of the word does not mean that the 

respondents are at liberty to label me as criminal. I am legally advised that section 

12 (2) (a) of the Constitution properly interpreted affords me protection as well in 

the circumstances.  

 

46. In this matter it is important to note that efforts were made to threaten me to leave 

office. I was approached by members of the Executive as set out above persuading 

me to resign because I would not be able to bear the pressure from government. 
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When these efforts failed the government resorted to seeking to impeach me. My 

impeachment was made clear by the third respondent in his speech on 9 December 

2017. The impasse between me and the government became a matter of concern 

not only to DPE and Christian Council of Lesotho being two prominent local non-

government organizations, but also to SAPMIL.  

 
 

47. The balance of convenience dictates that the temporary relief should be granted to 

protect the independence of the judiciary in the circumstances. I reasonably fear 

that the government could use trumped up charges against me to have me 

suspended because they are unhappy that the High Court judges under my 

direction as Chief Justice declined to swear in Dr Mosito.  

 

48. The government is also unhappy that I told them that they would be acting 

unconstitutionally to impose foreign judges without following the Constitution. In 

fact I have gone on record telling them that they do not have the powers to appoint 

such judges, the repository of such powers being the Judicial Service Commission. 

I reasonably fear that I am being victimized because I stood my ground and rejected 

government efforts to undermine the Constitution.  

 
 
 

49. I aver that the balance of convenience and the interests of justice dictate that the 

temporary interdict be granted in favour of the applicants. The temporary interdict 

will protect the judiciary from the intended intrusions. The intended intrusions into 

the independence of the judiciary are clearly prompted by the government’s desire 
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to have their candidate sworn in. It is this that I reasonably fear would prejudice the 

interests of justice and that a temporary interdict should be granted. They also 

intend to appoint judges from outside the country without the involvement of the 

Judicial Service Commission. This violates the provisions of section 120 of the 

Constitution because such appointments could only be made by His Majesty acting 

on the advice of the Judicial Service Commission.  

 
 

50. I aver that my removal is merely intended to allow the government to interfere with 

the independence of the courts. If they will appoint judges in the manner they 

contemplate, which is not sanctioned by the Constitution, that would be serious 

interference with the independence of the courts.  

 

51. I aver that the position taken by the government as set out above and the stance 

of some lawyers and some members of the public show that the independence of 

the judiciary is in danger. The honourable Court is enjoined to intervene in such 

circumstances. It is therefore in the interests of justice that the honourable Court 

grants the relief sought in the notice of motion with costs, such costs to include the 

costs upon employment of two (2) counsel. 

 
 

52. In all the circumstances of this matter I pray the honouable court to grant the 

temporary interdict in the manner set out in the notice of motion. I stand to suffer 

irreparable harm should the first respondent proceed with his intended course 
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should the honourable Court ultimately find in my favour in these proceedings. The 

balance of convenience favours the granting of the temporary interdict.  

 

53. I confirm that I will stand my trial before the tribunal in the event that the honourable 

Court does not grant the final relief. However, I stand to suffer prejudice if the 

current proceedings could run parallel with the tribunal’s proceedings. Should my 

application be upheld then I will have expended huge sums of money on legal 

costs.  

 
 

54. Finally, I wish to bring to the attention of the honourable Court that I have been 

deprived of my official housing on the ground that I should find myself an alternative 

housing. The government did this by making it clear that they will not pay for such 

facility, and that I should use my housing allowance. The government has informed 

me that they do not have any government accommodation facilities. I have had to 

make my own private arrangements and this has compromised my security and 

safety. I infer this conduct of the government to suggest that the government is 

making efforts to get rid of me. Again, this shows that the government is prepared 

to violate the provisions of section 118. I use my personal resources to pay for such 

accommodation because the housing allowance is paltry and below areas that are 

considered safe in the town of Maseru.  

 
 

55. In all the circumstances of this matter I aver that this matter warrants the urgent 

intervention of the honourable Court to protect not only myself but the Courts from 
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the excesses of the executive arm of government. I do not have an alternative 

remedy except to approach the honourable Court in this manner. I have been 

advised that the factual background of my situation proves beyond any shadow of 

doubt that judicial independence has been undermined. That this is a matter where 

the honourable Court is enjoined to intervene at this early stage.  

 
 
  
 

Wherefore I make this affidavit in support of the prayers set out in the notice of motion. 

 
 

DEPONENT 

 

I HEREBY CERTIFY that the deponent has acknowledged that he knows and 

understands the contents of this affidavit, which was signed and sworn to before me at 

Maseru on this the 7th day of May 2018. 

 

 
COMMISSIONER OF OATHS 
 
 
______________________________ 
Capacity/Place 
 
 
 
 
 
 
 
 
 


